—— e EEE—

Owning the Earth

Nicole Graham

The Earth and Jurisprudence are both systems. The Earth is 4 system of phys-
tcal and interlinked relationships, Jurisprudence is 4 system of abstract Jaws,
Jurisprudence is a human creation. As such, Jurisprudence is 4 system that depends
for its existence on the systems of Earth because the former is the cr.
species whose existence is of the latter. It is therefore important, indee

to situate the system of laws within the physical context of the E
|

eation of 3
d necessary,

arth’s systems,
‘ because although the law cu rrently situates itself above or separate to the physical
; | realm, in reality the converse is true. Humans are physical beings dependent on,
,:‘"} and subject to, their only home and ultimate jurisdiction — Earth, I 4 discussion
W of the idea of Earth Jurisprudence it s fecessary to consider the laws of land and
r.i water ownership and use in terms of the: i
vy

ms of their physical (or economic)

viability. In other
ownership and use of the Earth

words, laws that regulate the

and its resources
would need to both facilitate and regulate human-earth relations that are consistent
& with the unilateral dependence of humans and their socio-economic systems on the
‘q Earth’s systems.
'f:.,: This chapter considers the notions of human
e

ownership and property in the
ation of two questions, First, wh

Second, what does ownership mean?
t question by exploring the object of
ated by the notion of ‘rights’, modern
I realm and thus, disturbingly, discon-
al conditions of the Jand, Section IT1 challenges the
operty law. It discusses the potential

Earth and its resources through an explor
™
::r

it, precisely, that s thought to be owned?
Section II of the chapter addresses the firs
= ownership in modern property law. Domin
property law lacks any referent 1o the physica
nects ownership from the physic
concept of ownership as ri
cultural and environment

ar is

Finally, Section IV of the chapter contrasts the notion of pro

with property as responsibility in the context of the interaction of human systems
with the earth’s systems. It argues thar positioning the knowledge of the land
Prior to the exercise of any rights and responsibilities of ownership would render
Property law viable and enduring. The achievement of an Earth Jurisprudence
means the recognition n of the capacities and limits of the Earth’s

e the ownership and use of the resources of

and integratio
systems within the laws that regulat
those systems.
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ing the Earth as a Right ' ‘ . ' .
g"c\::)lertﬁ law would seem an obvious starting point for a discussion of the laws
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jurisdiction and is based on the rules and regulations of the governments and coun-
cils of the day. Environmental law is subordinate to property law.’ Property rights
are important to the cultural identity, economy and law of modern Anglophone
societies. In some jurisdictions, property rights are regarded as fundamental rights
of citizenship, are equated with liberty,* and are protected in national constitutions,
The task of governments, in cnvironmental regulation, can thus be g difficult one

that challenges the long-established cultural and legal priority of

property law
and its notion of ownership as ‘rights’,

Disputes between people over parcels of the
Earth and its resources are often framed as one between the interests of society

(freedom) and the needs of society (sustainable environment). These disputes pit
proprietorship against environmentalism in a false and adversarial picture of a

relationship between people and place that cannot be anything other than one
of dependency. The fact is there would be no
concept of ownership, if there were no ‘thing’ to own — no Earth, The tension and
conflict between property rights and environm

ental regulation forgets that we, and
our system of laws, depend on the Earth’s systems and cannot, truly, be thought to
somehow triumph against it,

Given the legal priority of property
tion with entitlement, the content of

proprictorship, no property law, no

rights, and given our cultural preoccupa-
property rights requires some clarification.
What kinds of rights, precisely, are property rights? Property rights, in modern
law, provide the right-holder first and foremost with the right to exclude all others
from the object of property. The right of exclusion is considered the foundation
of the system of private property. The other important right held by the property
right holder is the right to dispose of or alienate the property. The s
of one’s property can be achieved only by
to alienate the land from one’s self. The
central aspect of the system of private pro

ale of part or all
the right to dispose of it as one chooses —
right of disposition or alienation is also a
perty. Another important right of a prop-
erty right-holder is so important that it almost goes without saying. The holder of a
property right may very well believe that their right entitles them to a diverse range
of activities on and uses of one’s ‘property’ notwithstanding the views of others.
These activities and uses are regarded as the purpose of ownership — the benefits
or profits of ownership. Without these, the very idea of ownership seems pointless.

In Australian and American case law, cultural and judicial perceptions of prop-
erty are expressed and debated in terms of the right to use one’s property in a
way that ensures the benefits and profits of ownership. Courts hear and uphold
arguments that without the benefits and profits, the property right is worth-
less. The conflation of the land with its commercial value and potential is all but
unchallenged both in our culture and at law. In Australia, the High Court case
of Newerest Mining,® for example, saw the argument of 2 mining company that
although their property right had not been compulsorily acquired or taken by the
government of the day, it may as well have been because changes to land use law
that prohibited mining activities in the land in question, effectively ‘sterilised’ the

e |
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ilisati ini 1vity was not at
property right itself. The sterilisation of the land by the mining actht‘y;m S
. i 4 2 e
issue. The claim was for compensation for the loss of the property r}g tan .
- i 3 S : .Y the
Court accepted this claim. In the United States Supreme Court clase ) Llw}:‘ts e
: ‘ indivi agal local council that ha
de out by an individual against the .
same argument was ma he el that bad
: f land subject to erosion, acc
ibi ther development on an area o :
e i i Ithough the council had not
i i d Lucas claimed that although t
and catastrophic flooding. Davi | ‘ , o
taken his land, they may as well have because without the right to dexcl‘op thedh "
‘ ’ . - 3 t e
he owned, the land was worthless to him. He argued for compensation an | e
3 2 . g
Court accepted this claim. The value of property in both these cases is s; rig 0
a commercial benefit or profit. The value of the land corresponds directly t}c:.t a
i 1 3 eves
benefit and profit, and thus without the right to use the land in a way that achi
‘ N z = »
i The Courts’ acceptance
lder believes they hold nothing,
that profit, the property ho : ek
of this argument in both jurisdictions are two examples of the laws.; facllhtau .
: . : '
protection of a dephysicalised idea of property that renders land irrelevant
laws of ownership. . . -
The focus of modern property law on rights and entitlement is andobstacle
i i i 1 not
to the development of an Earth Jurisprudence. The notion ofhnghts oesf .
' 1 tems of the
d to the interaction between the sys
adequately account for and respon : : ¢ rems of the
c‘ari and the systems of human society, of which law is one. The p(;nrll?g _gbl
e i ' : s invisible
rights above other kinds of relationships between people an;] place rc;]n crh misle
' I that fa
i ‘things’ ke life possible. Laws of ownership
and irrelevant the ‘things’ that ma P Lay ’ o
enquire, understand and accept the capacities and limits of the earth’s systems
to jchie;e their ultimate purpose — to regulate viable land and water use practices
on an enduring basis. How might property be reconceived to facdltati: a m(ire
‘ 1 : -place rela-
enduring and physically responsive regulatory framework for peofplc plac o
tions? If we thought about ownership in broader and deeper terms o dresfl?ons;z il1 3}/;
! ' : . :
ieve 1 se? Is that all that is required of an Ear
: ts purposer
would property law achieve its p ; . ot
Jurisprudence — a change of vocabulary? The following section of the cb pte
. ey _ ) o
explores the concept of ownership in terms of responsibility and participation
the use and management of the earth’s resources.

Gt oo asaRiSporLSiblﬂity ffort to reform the rights-based law of
than reinventing the wheel, an ¢ r

c[){vitnl:;:;hip could learn aireat deal from the long;cstabllshed u;;l uicci‘:lslsiul lfrylitf?lusj
of law or jurisprudence of indigenous peol?les. Indigenous lus ra 1( e]relat}ions
dence, for example, offers numerous and diverse laws of people — li adc e
that are based on notions of responsibility for the land, often describe tﬁz :;rthi
for country’. In recognition of the dependence of human ls.]yst‘:ims onf et
systems, Indigenous Australian law is str_uc‘turec.i aroun(‘l the laws (zonc Opfright
and obligation’.® The concept of o“fnershlp in this legal system 1s nz.‘ et 4
and entitlement as in the Anglo-Australian lcgal system, but c.ust(f) ;]a 1 e,
tionship between people and place is not proprietary in the sense of the la

———
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subordinate or irrelevant to the owner,

rather the land is regarded as the source of
life and law. ‘Country is central to the |

dentity of an Aboriginal person, providing
physical, cultural and spiritual nourishment’.? The emphasis in Indigenous land

laws on responsibility to ‘look after our home country and protect it' 10 i indica-
tive not only of a different construction of the idea of property and ownership to
the dominant paradigm of rights-based property, but also indicates a different
worldview.!!

The worldview that underpins Indigenous jurisprudence comprises a world in
which there is a continuum and integrity of the earth’s systems that includes the
human species. Within this worldview, there is not the separation of people and
place that characterises the worldview of Anglo-Australian jurisprudence.'? In
English, the definition of the word ‘environment’ is ‘the aggregate of surrounding
things’ and this reflects, to an extent, a worldview in which people are positioned
ar its centre and everything else around them. In this view, culture
nature so it is unsurprising that law, being cultural,
tive of nature. The separation between the physi
place and people, is almost antithetical to |
Australian legal scholar Irene Watson wrote

is separate from

does not regard itself as deriva-
cal and metaphysical, between
ndigenous jurisprudence. Indigenous
The non-indigenous relationship to land is to take more th
ruevi [land] and depleting self. Their way with the |
to understand how it is we communicate with the
relations and our family, for we are one.!?

an is needed, depleting
and is separate and alien, unable
natural world. We are talking to

Watson’s account of a familial bond with the land is shared by many other
Indigenous Australian lawyers and elders. Eualeyai Elder, Paul Behrendt,
employed the metaphor of the parent—child relationship to explain the connec-

tion to, and specifically, the responsibility to country thar attaches

o Indigenous
Australian law:

Ownership [of land] for the white people is something in a piece of paper. We have
a different system. You can no more sell our land than sell the sky ... Our affinity
with the land is like the bonding between a parent and a child. You have responsi-

bilities and obligations to look after and care for a child. You can speak for a child.
But you don’t own a child.

Watson and Behrendt articulate a system of |

systems in a way that rationally and consciously responds to the dependence of
the former on the latter. More accurately, they articulate not the interaction of two
separate systems, cultural and natural, but the integrity of a single system. Perhaps
this alignment of culture and nature, of the system of human laws and the systems
of the earth, holds the key to the recognition of an appropriate formulation of an

Earth Jurisprudence for non-Indigenous communities. But as Deborah Bird Rose
observed two decades ago,

aw that interacts with the earth’s
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e 1ans iginal
(In) spite of ... many eloquent statements by American Indians, Aborigi )
d otk i i : - an-centre
Australians and others, we have very little idea of what a non-human-ce
ie : 15
cosmos looks like and how it can be thought to work.

If we accept Rose’s point, the important ql.lestion to _ask is rvhat [z:cv;::‘:dt[}llj
possibility of a non-human-centred cosmos talfl_ng- sha‘pe in Ang ?—a’en ' f(];US an
culture? Could it be that the concept of a ‘right’ is I'tS(’,lf part ofandmu qir e ;f
places a priority on the identification and protection of th.e. nee sfar’n‘mtitlé oo
the self? Watson’s work suggests this is the case. In her critique o nat‘l\je Lt The,
Watson remarks that ‘granting title to l(;imd hqs r;C\I::r beei Ol:;qgllfst:lrgled e
notion of entitlement she argues ‘is the domain o t,gsc w ‘o ]L' ‘ ;) e and
determined for their short time and space 0?8 cath. ‘hWatso‘n dlir;fel}:[ gomyand
right and the concept of entitlement to greed,l which she says}ls [fevenc from and
antithetical to ‘caring for country’. If Watson is correct, then the evfe Ep -
Earth Jurisprudence will need to critically reflect on the anatomy of the concep —
ownerghip E‘l modern property la\;r. It bis n:)lt suffi.cn??t5 li?hli?:: tt(}:']]{tnrz‘c:itelii }?;?lgt

aw is dephysicalised and rights-based, nor is it s . 3 :
f;lt)};!1r‘;‘:gglisdc§nist of. The worldview fr?)m }Nhi(‘h pr(‘)p_f:rtyfngl'gs foll:\iv ::tu:,;a};):
part of the audit. How is the concept of ‘right’ at the origin of modern property

i in its day-to-day operation? B
marllrllfetsl'tlcfnpi;ctici and zxp}erience of modern property ]av&.f, declislons l;lr‘;;jlz(i?
about land and water use by property rights-holders predominant yc(l)n t ;'c -
the most commercially profitable use available to them. Where lan s, l\(m a(tje‘radarcli#
the resources therein are shared across boundaries or are indeed publm (]m‘ s, end
sions that are made about their use are complicated by the cor-nl?e'tn‘(ljg desires iit
needs of multiple property rights-holders, government agencies an ;cimmllo IZ
members. In natural resource planning and mar,lagement lltfs‘r.ature;)t (;'slilf; aid
and groups of people are referred to ‘stakeholder.s. Where decisions ha) olu s o
water use arouse the interests and needs of multiple stakeholders, t .Ly dr; e
to in the literature as ‘wicked problems’. Wicked problems are those where
are

; ; s Aintv as
complex interconnected systems linked by social processes, with little cert'u(riltl’):
: ; : : ) g
to where problems begin and end, leading to difficulty in knowing whe;c an e
aries le.
constructive interventions should be made and where the problem boun

The difficulty of environmental decision-making, it.seems, is that the deas;olrllz
are made with a number of rights in conflict. It is the existence of th.(:‘ col?cepttori;ed
‘right’ itself that is at the heart of the difﬁc_ulty. Were -tltlﬁ relazonslgp E;:j;cwm
by responsibility, would the same complexity, competition an co? }ic s C.itv -
the decisions on the use of land and water based on knowledg'e of the ca}l)z it X
limit of the land to support that use, would it be snmple.r? En.v:ronmcnta de;.{:z:ed
making literature sheds light on how the. concept .Of rights influences an
dominates modern property law in its daily operation.

Nicole Graham 265

In Montana, U.S., natural resource management scholars Paul Lachapelle and
Stephen McCool found that ownership can be conceptualised and approached in
terms of participation and responsibility.*? Focusing on forest management, they
argue that the interest of both title-holders and non-title holders in decisions about
forests was experienced differently because of the conflation of property rights with
control or power over the use of land. Where the entire community, not just the
dominant right-holding stakeholder, is engaged in the decision-maki
sense of ownership ... is created, leading to gre
and implementation”?' Their argument, however, does not subvert the concept of
ownership as a series of rights in the carth’s systems and resources; rather it extends
those rights to people beyond those on the formal leg
of a process, this is an interesting and valuable point. However, their discussion of

responsibility for environmental decision-making does not replace the priority of
the ‘right’ — it complements it. For them, responsibility is not for the land but for
the decision, and hence ownership is not of the land but of the decisions about and
over the land which remain, ultimately, separate from the human community.
Could ownership of land be regarded in the same way
ship of human behaviour? Tn the discipline of psycholo
the taking of responsibility for one’s actions
this meaning of ownership work in applica
would one own or take responsibility for the
land when the purpose of the ownership (th
contingent on mining activities? S
the rights of exclusion and alien

ng process ‘a
ater chances for political support

al title. As a democratisation

we think about owner-
7y, ownership refers to
and their consequences. How would
tion to the land? In particular, how
actions and consequences of mining
e conditions of the mining lease) is
urely the content of property rights, specifically

ation, prohibit the appointment and acceptance of
ownership of the consequences of the relevant land use activities? It js at this point

that knowledge of consequences becomes important to a discussion of redefining
ownership to include responsibility.

In modern non-Indigenous society, the source of knowledge of land and water

features and processes is science. Lachapelle and McCool refer to
approach to natural resource planning in which science
dominate the decision-making process. They critique this
o recognise, validate and perhaps accommodate a range of human interests in
the land notwithstanding scientific fact. They argue that ‘science alone does not
address the desirability of the conditions, since these are normative decisions based
on value judgments’ 2 In other words, information about the earth and its systems,
while important, does not and cannot override the human interest in decisions
about the resources of those systems. The argument that knowledge of place may
describe the capacities and limits of the land, but that human needs and interest
remain paramount, if only for pragmatic reasons, is concerning. The displacement
of the knowledge of place is a key feature of ‘rights’ in modern property law. It

is to the question of the relationship between knowledge and ownership that the
chapter next turns.

a ‘technocentric’
and scientific method
approach for its failure

*
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Ownersiupand K.HOWIEd.ge. . » necessity, constantly adapt to changes in their ecological conditions such as w.
Modern property rights exist independently of the knowledge of the capacities and supply and changing temperature, which j g nditions such as water
limits of the land over which those rights are exercised. Indeed, some property response to other factors in the ﬁ:ed’hkk mmfulgn.l(l;e chang{ng or adapting in
rights, for example: the right to graze livestock, the right to irrigate, the right to } tion as well as to speciation. Creati; IEW F?b-d aile adaptatlops lead to extinc-
mine and the right to develop coastal and estuarine landscapes, may be exercised dimension of time, as well as space, is \ita(] tos t}‘lm‘ [USC tha_t tak.e nto account the
despite clear and long-standing evidence that the capacities and limits of the lands For example, in the allocation of’ roperty ri Tbe s being viable and enduring,
over which they have been exercised have been exceeded. Clearly, there are physical : Nifo—Southern Oscillation variatié)ns }of t}f rl{:r “i 1n I\:ffuer, knowledge of .thc El
limits to the status quo. The hope for effective environmental protection and the addition to knowledge of seasonal rainfall C(\r\et a Nifa and the dry El Niﬁf), in
establishment of viable and enduring laws that regulate the relationship between and the laws that regulate them func‘tional P\J;ftlte}:ns’ ‘_?VOU]d help make those rights
people and place, between humans and their home, the Earth, must take cogni- into water law, over allocation has led " d it Eut incorporating that.knowledge
sance of the artificial and unhelpful separation of questions of ownership and use ‘ financial hardship, family and COr:nleni[ isf.:r_t‘l ’ Cs;tnon (ant!’?ropogemc drought),
and endeavour to once more align the two into an integrated land law. This would Whether change is W s perm‘m;trisls an f:Iconomlc damage to .society.
R achieve a ‘rephysicalising’ of property law and restore the centrality of the physical lack the capacity and flexibilit g ’ 'prOPe'rtY aws that are .dephys:ca]ised
4 world to jurisprudence. . y to accommodate change in the physical conditions
ey AR . of those rights and thus become dysfunctional and meaningless.2
= One of the best-known failures of the current global economy has been the The viability of knowledge-based land 1 s ngless. .
8 method used to allocate the costs of the negative or adverse consequences of the and successful Indigenous Australiar; le aIst is evident in the Ior{g-cstab.llshed
L production and consumption of the earth’s resources. The ‘externalisation’ of these ently superior nor was it rapid in develo riﬂ tby';tim- The system s not inher-
costs is one of the most significant issues facing governments around the world. A system linked the knowledge of place to i;’tlh ehIndlgenous z_”xustrah‘an legal
popular responsc has been the promotion of the idea of environmental markers — geographical conditions, over a very lon ) :]Oufg .Sheer experience of specific
in carbon, for example. By integrating a knowledge not only of the capacities (or nent of diverse and changing Clima{ic Cfng?‘(’ OT;llme flnd. across a vast c'onti_
benefits) of land and water to produce certain resources, but also of the limits (or and racialise law but to identify and respect ‘diﬂnﬁ : € point is not to essentla.lise
burdens) of such production, the total cost of ownership is thought to be calculable. success of laws that have been and renf’aiﬁ 1 . l;}te ?C[t ual integrity a?d P rictical
The disposition or alienation of property may gradually be understood as being intellectual and practical opportunities ‘O F])O(Ia‘y vrz; ?le and .authontatlve. The
more than the right to any profitability of the land, to include the responsibility %6 oppoeuTiHssts itk dbrarman CnUm ILar‘mng about Indigenous la.nd ]aws
; or ‘cost’ of restoring any damage and/or the cost of protecting the land and its that connect people and place OWi]]ei'qh'p ex sYStems,‘pattclrns and relatlo-nsh1ps
< resources from any harm. 3 i wecporsT Y EHGh ks ;m'th k 1P cannot exist without responsibility,

The development of property and ownership laws in an Earth Jurisprudence kil L out knowledge. How can we assume respon-

: P CIOL. PIapetCy p ) ,P sibility for things we don’t know and understand? How b ;
would contain and indeed be based upon the knowledge of the earth’s systems. to things we assumed no responsibility for maintaini C?n we claim entitlement
Such knowledge can provide information about the capacities and limits not in conceptualises and articulateg lihﬁlits to }ifts 4 ”ll_?lln.tam.mg. Moder_n property law
general terms but in specific terms of place-based contexts. Certainly, the over- authority. Yet this authority and jur\iSdict\ionpg ICflTlOn ln;erms (mf]urls.dlctlon z?nd
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energy and waste in particular. This would help the law to integrate its authority Conclusion
with the laws of the physical world. The principle objective of modern ey e, e _

An important part of knowledge of the earth’s systems is not limited to space carth relations but the regulation of humaihu N HU; the regulation (_)F h.um;lm_
and place. It also involves an understanding of time — the physical change within of the carth’s resources between people as trad H;‘;n re anonsla‘nd the.dlstrlbutlon
and between the earth’s systems both in terms of repeating patterns and rhythms centric and dephysicalised approachpm deﬁ,;inea' Cdcomn'nloqltles. This anthr.opo_
and in terms of permanent change. The changes of the Earth and its systems the land is a potent obstacle to the develo mentg ;]1; refu ating the ownership of
underline that Earth is not a state, but a living thing. Each part of the Earth’s invisible and irrelevant the actual ph 51'511 N . _aa‘rt’ i}ur_lspf”udence. It renders
system affects other parts in complex processes of feedback. All species must, of the model of ownership of land and ch;qm:E;;I;Tzil‘ilgteil:r]}latls ;f tth f:l }lzarcih .
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practices. Anglo-Australian property law is devoid of a vocabulary of responsibility
to and for land. By contrast, Indigenous-Australian land laws take the concept of
custodianship as the foundation of their systems. The geophysical success of such
a regime is a helpful starting point for reflection and reform of the dominant
dephysicalised property of Anglo-Australian law. In particular, the centrality of the
knowledge of place to Indigenous land law is a helpful lesson in reshaping a more
rational and functional law of ownership. So when we think about what it is that
we claim to own, we speak of a place, not an income, and a place with geographi-
cally specific conditions and geologically specific histories that are not finished.
Land exists in place and in time. Our knowledge of those dimensions is important
to our knowledge of the consequences of our actions on and to the land long after
we are gone. Such knowledge might constitute a law of ownership befitting a body
of Earth Jurisprudence.
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